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Manoj Kumar Aggarwal (Accountant Member)

1.  Aforesaid appeal by assessee for Assessment Year (AY) 2009-10
arises out of the order the Ld. Commissioner of Income Tax (Appeals)-
20, Kolkata [CIT(A)] dated 07.11.2019 in the matter of assessment
framed by the Ld. AO u/s 143(3) of the Income Tax Act, 1961 on
19.12.2011.

2. The assessee has filed additional ground of appeal on 18.12.2020.
Similar ground was admitted by Tribunal in assessee’s own case for AY
2012-13 in ITA No0.684/Kol/2019 order dated 17/02/2021. Therefore,
considering the same and keeping in view the ratio down by Hon'ble

Supreme Court in the case of National Thermal Corporation Ltd. (229



ITR 383), we admit the same as ground no.6. Ground Numbers 4 & 5 is
general grounds which do not require any specific adjudication. Ground
Nos. 1 to 3 relates to deduction of education cess and surcharge u/s 37.
3. The Ld. Counsel, at the outset, submitted that the original ground
as well additional ground stood covered / adjudicated by the Tribunal in
assessee’s own case for AY 2012-13, ITA No.684/Kol/2019 order dated
17/02/2021. A copy of the same has been placed on record. The Ld. Sr.
DR relied on the orders of lower authorities but could not controvert the
aforesaid fact. In the above background, our adjudication would be as
under.

4. Deduction of Education Cess and Surcharge u/s 37 (Ground
Nos. 1 to 3)

This issue was raised for the first time before Ld. CIT(A). The assessee

claimed deduction of education cess and surcharge as business
expense u/s 37 which was denied by Ld. CIT(A). Aggrieved, the
assessee is in further appeal before us. We find that this issue is
covered in para-13 of the cited order of Tribunal for AY 2012-13. The
bench, relying upon the decisions of Hon’ble Bombay High Court in Sesa
Goa Ltd. Vs. JCIT (117 Taxmann.com 96) and the decision of Hon’ble
Rajasthan High Court in Chambal Fertilizers and Chemicals Ltd. V/s
JCIT (ITA No.52/2018 dated 31/07/2018) held that this expenditure is an
allowable deduction. Facts being pari-materia the same, we direct Ld.
AO to allow the deduction of the same. The grounds thus raised stand
allowed.

5. Refund of Dividend Distribution Tax (Ground No.6)

The Ld. AR has submitted that this ground is a new claim and the refund
is allowable as per the cited decision of Tribunal for AY 2012-13. The Ld.




AR submitted that facts are pari-materia the same in this year. It has
been submitted that the assessee paid dividend to a Japanese Company
and paid dividend distribution tax (DDT) in terms of Sec.115-O
@16.995%. However, the applicable rate for payee, in terms of Double
Taxation Avoidance Agreement (DTAA), would be 10%. Therefore, the
excessive tax paid would be refundable to the assessee. We find that
this issue is contained in paras 14 to 16 of ITA No. 684/Kol/2019 wherein
the bench has restored the matter back to the file of Ld.AO for
examination with a direction to the assessee to furnish all the necessary
details. Taking the same view, we admit the claim and restore the matter
back to the file of Ld. AO on similar lines. This ground stand allowed for
statistical purposes.

Conclusion

6. The appeal stand partly allowed in terms of our above order.

Order pronounced on 11" November, 2021.
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